U.S. Department of Labor Office of Administrative Law Judges
603 Pilot House Drive - Suite 300
Newport News, VA 23606-1904

(757) 873-3099
(757) 873-3634 (FAX)

| ssue date: 09Apr2002

Case No.: 2000- LHC- 2888
ONCP No.: 5-105889

In the matter of

HERVAN E. PERRY,
d ai mant,

V.

NEWPCORT NEWS SHI PBUI LDI NG AND

DRY DOCK COVPANY,
Enpl oyer/ Sel f -1 nsur ed,

and

DI RECTOR, OFFI CE OF WORKERS

COVPENSATI ON PROGRANE,
Party-In-Interest.

DECI SI ON_AND ORDER

This proceeding arises froma claimfiled under the
provi sions of the Longshore and Harbor Wrkers’ Conpensation Act,
as anended, 33 U. S.C. 901 et seaq.

A formal hearing was held in Newport News, Virginia, on My
23, 2001, at which tine all parties were afforded full
opportunity to present evidence and argunent as provided in the
Act and the applicable regulations.

The findings and concl usions which foll ow are based, upon a
conplete review of the entire record in Iight of the argunents of
the parties, applicable statutory provisions, regulations and
pertinent precedent.



STI PULATI ONS*

The d ai mant and the Enpl oyer have stipulated to the

fol | ow ng:

1

That the parties are subject to the jurisdiction of the
Longshore and Harbor Workers* Conpensation Act;

An Enpl oyer/ Enpl oyee rel ati onship existed at all
rel evant tines;

That cl ai mant suffered an injury to his right knee
arising out of the course of enploynent as a result of
the cunul ative trauma di agnosed February 3, 1999. (Tr.
5).

That there was a tinely first report of injury and
tinmely notice of controversion.(Tr. 5).

That claimant tinely filed a claim (Tr. 5).

(a) That as a result of the injury the enpl oyee was
tenporarily and totally disabled from March 11
1999 to Decenber 7, 1999 inclusive, entitling him
to conpensation for 38 6/7 weeks at $399. 26 per
week, amounting to $15, 514. 10.

(b) That as a result of the injury the enpl oyee has
sust ai ned permanent partial disability equival ent
to 55% 1 oss of use of the right Ieg for which he
is entitled to conpensation for 158.40 weeks (55%
of 288 weeks) at $399. 26 per week, anounting to
$63, 242. 78.

That the sum of the conpensati on under Section 6(a) and
(b) is $78,756.88, of which the enployer and carrier
have paid $25,381.51 (at the time of June 14, 2000
agreenent). (EX 19).

1 The followi ng abbreviations will be used as citations to the record:

JS

TR
CX
EX

- Joint Stipulations;

- Transcript of the Hearing;
- Claimant*s Exhibits; and
- Employer*s Exhibits.



8. That as a result of his work related right knee injury,
claimant cannot return to his pre-injury job as a
chi pper. (Tr. 5).

9. That the enployer furnished the enployee with nedical
services in accordance with the provisions of Section 7
of the Act.

10. That the average weekly earnings of the enployee at the
time of the injury were $598. 88.

| ssue
Entitlenent to permanent total disability from Decenber 8,

1999 and conti nui ng.

Cont ent i ons

The C ai mant states that he

sustained injuries to his right knee while working for
the Shipyard for which he canme under the care of Dr.
Thomas Stiles and whom performed surgery on cl ai mant *s
right knee in March 1999. Subsequent to that surgery
and pursuant to pernmanent restrictions to his right
knee, cl aimant was unable to performhis pre-injury
work at the shipyard. The enployer paid disability
benefits until Decenber 8, 2000 at which tinme, relying
upon a | abor market survey, they discontinued paynent
of benefits.

Cl ai mant asserts by this brief that the | abor
mar ket survey relied on by the enployer is insufficient
to establish suitable alternative enploynent and that
claimant diligently sought work to no avail and thus is
entitled to permanent total disability benefits from
Decenber 8, 1999 to the present and conti nui ng.

In this case, the enployer has presented a | abor
mar ket survey conpiled by WIliam Kay and has presented
the testinony of three enployers who assert that they
woul d consider M. Perry for a security guard or a
goodwi I | donation center attendant. C aimnt asserts
that none of this evidence establishes that
avai lability of suitable alternative as the |abor
mar ket survey is invalid because it does not include

3



claimant*s current work restrictions, the | abor market
survey does not establish the availability of work and
t he enpl oyers production of three wtnesses that now
assert they would have considered M. Perry for jobs
does not establish the availability of suitable
alternative enpl oynent.

The Enpl oyer states that at trial it

brought to testify three enployers who were ready,
wlling, and able to hire the Claimant if he sinply
showed sonme notivation to apply and to performthe
work. The C ai mant repeatedly turned down Enpl oyer*s
offer to Claimant during litigation to at least try one
of the available jobs identified (Tr. at 110),
stubbornly maintaining that he is justified in refusing
to even try suitable and appropriate enpl oynent because
he previously failed in a job placenent program

Even with his permanent work restrictions, the
Claimant is able to work at a nunber of specific
positions with his physician*s approval. Because
Cl ai mant has a permanent inpairnent rating and
restrictions for full-time work; because the Enpl oyer
has established the existence of suitable alternate
enpl oynment, which exi sted between Decenber 8, 1999 and
continuing; and because the Claimant failed to pursue
such enploynment with due diligence, the stipulations
previously entered into should be found supported by
substanti al evidence and accepted, and the C ai mant
shoul d not be found entitled to pernmanent total
disability benefits from Decenber 8, 1999 and
cont i nui ng.

The Caimant*s all eged efforts to find enpl oynent,
aside from “surviving” through Job O ub, are dubious at
best and not docunented at all. The d ai mant has
testified in answers to interrogatories that the only
j obs he | ooked for were those docunented in the Job
Club records and testified he would “forward ny ot her
j ob search records at a |ater date” (E-16b; Tr. at
101). dearly, fromthis testinony and his hearing
testi nony above, he knew he was supposed to “docunent”
his job search to establish due diligence, and clearly
he did not (Tr. at 101).

Hi s self-serving testinony, despite his failed
obligation to disclose it in the discovery responses



and over a well-grounded objection to its adm ssibility
(Tr. at 90-97), anounts to no nore than a paltry
strat agem desi gned to nmasquerade C ai mant *s | ack of
true notivation or interest in working any |l onger. The
Cl ai mant has essentially conceded that he has no proof
at all that he conducted an i ndependent job search and
accordingly, no proof should be found to exist (Tr.
105-106) .

Eval uati on of the Evidence

In March 1999, Dr. Stiles performed an arthroscopy and
arthroplasty of the right knee. (CX 3). The J ai mant underwent
physi cal therapy during the next two nonths. (CX 4). Dr. Stiles
saw Perry on nunerous occasions in 1999 and in 2000.

On Novenber 3, 1999, Dr. Stiles assigned permanent
restrictions. Perry was allowed to clinb stairs to and fromthe
job and crawling, kneeling, and squatting were prohibited. Perry
could stand up to 2.5 hours per day but could not bend or tw st.
The Caimant could |ift 30 pounds and carry the weight for 50
feet. (CX 2).

I n Decenber 1999, Dr. Stiles stated that Perry had a 55%
permanent inpairnent in the right lower extremty (RLE). In
March 2000, it was reported that the C aimant had been referred
to Dr. O Connor (SIC). (CX 1, EX 8).

Dr. O Connell exam ned Perry in January 2000 and reported
that the C ai mant had reached nmaxi mum nedi cal inprovenment (MM).
Dr. O Connell stated that wwth M. Perry’ s present degenerative
changes, | think the appropriate treatnent would be a total knee
repl acenent. In May 2000, the physician stated that there was a
50% inpairnent in the RLE. (EX 7).

In Cctober 2000, Dr. Stiles reported that

patient is in for follow up on his knees. He brought
in Xrays of his left knee nade in the NNSY on Feb
1999. These show narked col | apse of his nedi al
conpartment with narrow ng of his patella fenoral
conpartment as well. There are sone arthritic changes
al ong the nedial border of his tibia and fenur
|aterally and al ong the borders of his patella as well.
He has 2mm of cartil agi nous space in his patella
femoral joint and zero in his fenoral tibial joint.



It is ny opinion that as a result of both his knee
probl ens, the fact that he has to anbulate with a cane
and his chronic pain in both knees, that he has a
rat her marked anmount of disability that will not all ow
himto return to any type of working situation in which
he has to be on his feet for any extended period of
time, nore than 20-30 mnutes at a tine. He wll not
be able to craw, kneel, squat, or clinb. He also has
constant pain in both knees, which will inhibit him
from doi ng seated work for an extended period, he would
need to get up and nove about at |east 3-4 tines and
hour. (CX 1).

I n Novenber 1999, Dr. Tornberg assigned the sane
restrictions as were witten by Dr. Stiles at that tine. In
Novenber 2000, Dr. Luck nade comments regardi ng use of the AVA
gui des.

At the hearing, Perry testified that he injured both knees
in February 1999. Perry stated that Dr. Stiles changed
restrictions in late 2000 to indicate that Perry could not sit
for along tine due to pain and stiffness in the knees. (TR 70).

He reported that he participated in the shipyard job club
and went to all the enployers that were nentioned. However, he
was not offered work by anyone. The enployers included Hertz and
Atlantic Protective Services. (TR 78 & 79).

I n August 2000, WIIliam Kay, a vocational consultant,
conducted a | abor market survey. Kay identified jobs as an
unarned security guard, as an auto parts deliverer, as a rental
car shuttlerer, as a van driver for 7-11 enpl oyees, as a donation
center attendant, and as a WAl Mart greeter. Dr. Stiles approved
jobs as a shuttlerer, as a van drier, and as a donation center
attendant. He approved the security jobs if they would be
m ni mal wal ki ng and standing. (EX 10).

At the hearing, Enployer’s counsel stated that he submtted
Kay’'s list of potential enployers’ to the Caimnt and his
counsel in August 2000. The Cainmant signed a certified receipt
in that nonth. (TR 83). Perry stated that he went to sone of
the identified conpanies but did not keep records. (Tr. 92).

Kay testified that his 2000 report was based on Iimtations
assigned by Dr. Stiles in Novenber 1999. Kay descri bed nunerous
jobs with Security Services of America, with Top Guard, and with
Janes/ York Security. He also nentioned jobs as a shuttlerer, as
a van driver, and as a donation center attendant. Kay testified



that the above nentioned jobs were within the restrictions
reported by Dr. Stiles in late 2000. (Tr. 33).

Billy Fite testified that he was the Goodw || Industries
manager. He reported that Perry was suitable as a donation
center attendant and would not have to lift over his assigned
restrictions. (Tr. 62).

Mar ¢ Cooper, a vocational consultant, testified that OACP
asked himto neet with Perry and they net in August 2000. The
Claimant’s 1Q was 81 and his reading and math skills were no nore
than the third grade |evel. Cooper had seen Dr. Stiles’ 2000
report. Cooper felt that many of Kay’s jobs required too nuch
sitting at one tinme and that Perry’s abilities were to low to be
a guard. Cooper felt that Perry was unenpl oyable. (Tr. 167).

WIlliamH Il described various positions with Janes/ York
Security. Hill stated that Perry would be a candidate to be a
ni ght nmonitor in a hotel for school groups on trips. The conpany
al so guarded tent sale sites and had other openings. Wnter work
m ght be reduced to about 20 hours per week. None of his
enpl oyees had ever failed the state test for guards. (Tr. 177).

Charl es DeMark, a rehabilitation counselor, testified that
he met with Perry in January 2001. Testing showed | ow average |1Q
and learning skills at about the third grade |evel.

DeMark testified that Perry was not a candi date for
vocational rehabilitation services based on his age, his |ack of
education, his lack of transferrable skills, the issues of
conpetition for workers -- it*s my opinion that those things
t aken - create a situation where M. Perry would not be
feasi ble for vocational rehabilitation services. Feasibility in
vocational rehab involves the idea of whether the services could
be reasonably expected to result in a person being able to return
to work. And it*s ny opinion that M. Perry would not be able to
return to work in conpetitive enploynent in his |abor market.

... | believe that he cannot conpete. For exanple, |
believe the only way M. Perry would be able to return
to work is with sone type of benevol ent enployer. (Tr
112 & 113).

When deposed in Decenber 2001, Gary Cote testified he was a
branch manager for Security Services of America. Cote stated
that he had a contract with Liberty Baptist Church to provide 168
hours of security a week. This entailed m niml walking, and



there were gate guard positions at Chesapeake Bay Packing for 113
hours per week. |In addition, there were positions as security
guards for tour groups in hotels. Oher jobs required nore
wal ki ng and were unsuitable for the daimant. (EX 20).

M. DeMark’s report in January 2001 stated in part

M. Perry is a sixty-one year old gentleman who
has worked as a shipyard | aborer for thirty-eight
years. His previous work history is |abor intensive as
well. He has few transferable skills. He is
illiterate. He has sedentary/light restrictions. Wile
there are | ow unenpl oynent rates, there are currently
over 17,000 people registered with the Virginia
Enmpl oynent Comm ssion | ooking for work in the Tidewater
area. M. Perry is not in a position to be conpetitive
for any positions that are appropriate for his physical
restrictions, given his other vocational deficits. It
is ny opinion that M. Perry*s wage earning capacity is
zero. (CX 11).

In March 2001, DeMark stated that he had reviewed Kay’s
report. DeMark reported that he had tal ked to Wackenhut
Security, to City Wde Security, and to Top Guard Security. He
concl uded t hat

Based on M. Perry*s restrictions, illiteracy, and
medi cal need to avoid physical confrontations, security
work is not feasible or appropriate for him nor would
he be considered for openings by cautious enpl oyers.

DeMar k spoke with Thrifty, Hertz, and Auto Zone and felt
that these jobs required excessive sitting, lifting, carrying and
clinmbing. Wil Mart G eeters and donation center attendants
performed activities beyond Perry's abilities. (CX 12).

Di scussi on

To establish a prima facie case of total disability,
Cl ai mant must show that he cannot return to his regular or usual
enpl oynent due to his work-related injury.

The Enpl oyer does not dispute the fact that Caimnt is
unable to return to his forner enploynment because of his work-
related injury. Therefore, Caimnt established a prima facie
case of permanent total disability.



Thus, the burden shifts to Enployer to show suitable
alternate enploynent. d ophus v. Anbco Prod. Co., 21 BRBS 261
(1988); Nguyen V. Ebbtide Fabricators, 19 BRBS 142 (1986). A
failure to prove suitable alternate enploynent results in a
finding of total disability. Manigault v. Stevens Shipping Co.,
22 BRBS 332 (1989) (involving injury to a schedul ed nenber);
MacDonald v. Trailer Marine Transp. Corp., 18 BRBS 259 (1986),
aff *d, No. 86-3444 (1 1th Gr. 1987) (unpublished).

Kay has stated that jobs with National Car Rental, as a
VWAl Mart greeter, as a 7-11 van driver, and as a donation center
attendant are available and within Perry’s restrictions.

According to DeMark, jobs with Thrifty and Hertz require
extensive lifting and driving. Thus, work with a rental car
conpany is not available. While Dr. Stiles approved jobs a a
greeter and as an attendant, | am persuaded by DeMark these jobs
are not appropriate.

Dr. Stiles approved security jobs wwth I[imted wal king and
sitting. DeMark has indicated that three security firns would
not consi der Perry because of restrictions and other limtations.

However, managers of two security firns testified that they
woul d hire soneone of Perry’s caliber and that they had suitable
work for him

Therefore, | conclude that the Enpl oyer has denonstrated
suitable alternate enploynent. Thus, pursuant to Potonac
Electric Power Co. (PEPCO v. Director, ONCP, 449 U S. 268 (1980)
nei ther permanent total disability nor permanent parti al
disability is in order.

ORDER

1. The Caimant is not entitled to non-schedul ed
conpensati on benefits after Decenber 7, 1999.

2. The Enpl oyer will pay schedul ar conpensati on pursuant
to Stipulations # 6 and #7.

3. Enpl oyer shall receive credit for all conpensation that
has been pai d.

4. Interest at the rate specified in 28 U S.C. § 1961 in
effect when this Decision and Order is filed with the
District Director shall be paid on all accrued benefits



conputed fromthe date each paynent was originally due
to be paid. See Gant v. Portland Stevedoring Co., 16
BRBS 267 (1984).

5. All conputations are subject to verification by the
District Director.

6. Pursuant to Section 7 of the Act, Enployer shall
provi de such nedical treatnment as the nature of
Claimant*s work-related disability requires.

A
Rl CHARD K. MALAMPHY
Adm ni strative Law Judge

RKM CCB/ ccb
Newport News, Virginia
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